The past century has seen a striking variation in the size of state supreme courts' caseloads-the number of appeals they hear and opinions they write. Some courts' issued 500 opinions or more in a single year; others wrote fewer than 100. A single court's caseload sometimes doubled from one decade to the next and then declined again. This Article reports the findings of our research on how caseload size affected the structure and business of American state supreme courts from 1870 to 1970.2 These findings derive from a study of state supreme courts, as revealed by selected quantitative measures. We have asked: How many cases did these courts decide?
By arranging and rearranging our information on fluctuating supreme court caseloads, and comparing it with other quantitative measures of court performance, such as dissent rates, length of opinions, and types of issues decided, we discerned a rough pattern of evolution: as a state's population grew, its supreme court's caseload (measured by published opinions) usually grew along with it, sometimes quite dramatically. The increase in caseload naturally evoked efforts to reorganize the judiciary system to relieve the pressure on the court. Eventually, states with heavy caseloads introduced structural reforms, principally intermediate appellate courts, and increased the supreme court's control over its docket. These changes, moreover, seemed to affect the supreme courts' legal role, for they coincided with changes in the type of case heard, the way courts made decisions, and the results of cases.
The relationships are neither perfect nor exact. The supreme courts of the different states developed in the same direction. But they have not moved in lockstep through fixed stages of development. Court reform, always a complex process, was uniquely shaped in every state by intensely local political battles. Still, our quantitative measures show long-term trends in court reorganization that tend to override the purely local and idiosyncratic developments of particular states.
Until recently, few states published statistics on the work of their supreme courts, so our study has had to rely on primary data-the shelves upon shelves of volumes of published opinions. It would have been far too arduous and expensive to deal with all of this data. Instead we drew samples, and, in gathering data, concentrated on those aspects of cases which could most easily be reduced to a number, a code, or a formula.
Our sample consisted of sixteen states, one-third of the total in the nation if we exclude Hawaii and Alaska, which became states only toward the end of our hundred-year period. To pick these sixteen, we divided the forty-eight states into clusters of states that were, for most of those hundred years, most alike in population, industrialization, urbanization, per capita income, racial composition, legislative innovativeness, and other measures likely to affect the legal business of the state court system. 3 1870-1885-1900-1915-1930-1945-1960-1880 1895 1910 1925 1940 1955 1970 The opinions per state and the total opinions per million persons rose with the population. But soon after 1880, these numbers began to diverge. After reaching a peak of 201 in 1880, the number of opinions per million persons per year has shown a consistent downward trend, averaging a fairly level forty-two since the end of World War II. The average number of opinions per state, however, continued to rise, although at an irregular rate, and reached its high point in 1915, when the sixteen courts issued an average of 291 opinions. It then began a generally downward move, bottoming at 119 opinions per year at the end of World War II. Thereafter, the average number of opinions rose roughly in relation to population growth. In 1970, the sixteen courts wrote an average of 167 opinions per year. The main trend shown in Graph I seems clear: from the latter part of the nineteenth century through the middle of the twentieth, state supreme court caseloads (as measured by published opinions) have been brought under greater control, first by breaking the relationship between population and per capita caseload, then by an absolute decline in opinions even as population continued to grow.
Individual states, of course, followed divergent patterns, and consequently, as Table 1 demonstrates, the correlation between population growth and caseloads did not decline in a linear fashion. During the 1870s the correlation was a strong .883; that is, in almost all states, population growth coincided with mounting numbers of supreme court opinions. From 1885 until after World War II, the correlation averaged a considerably lower but still substantial .6. During those years, caseloads in some states continued to increase with population growth, even as supreme courts in other states had begun to write fewer opinions. By the 1960s, however, the trend to-ward caseload control had become more uniform, and the relationship between population growth and increase in caseload had declined to a statistically insignificant .226. 8 We reached similar results when controlling for the number of judges on each court. As the lower part of Table 1 shows, population size has generally been positively related to the number of opinions per judge. But the relationship was strongest (.584) in the 1870s; by 1970, the relationship had for all practical purposes vanished.
II. THE STRUGGLE FOR CASELOAD CONTROL
Notwithstanding the distinctive developments in each state, supreme courts in very different states, confronted with rising caseloads, changed in rather similar and predictable ways, although some states were much quicker than others to make those changes. The crucial developments have been in court structure and jurisdiction. Two changes are especially important: grants of power to supreme courts to select their own cases from petitions for review, and the establishment of intermediate appellate courts between the trial courts and supreme courts.
We can distinguish three rough phases in this evolution and three corresponding "types" of state supreme courts. In the first phase, courts had light caseloads and little or no discretion in selecting cases. In the second phase, courts in states with growing populations were burdened by heavy caseloads, but still had little case-selecting discretion. The courts of the third phase had light caseloads (as measured by opinions issued) and great case-selecting discretion; this phase tended to emerge only after extended political struggle. This Part will discuss the three phases in turn, pausing to examine the patterns of transition between the second and third phases.
A. The Low Caseload-Low Discretion State Supreme Court
The United States in 1870 was still predominantly a country of small towns, small farms, and small businesses, run by small govern-8. The statistical significance of the relationship between population size and opinion caseloads should be treated cautiously. The declining significance of r (the correlation coefficient) in the 1960-1970 period is caused, in part, by the movement toward increased case control in the larger states. But it also reflects population changes in this period, producing at least two states with extremely large populations, California and Illinois. If the population dimension is logged (to discount the impact of extremely high population values in these two states), the correlation coefficients will decline over time, but the significance levels will be higher. For example, if population size is transformed by natural logarithms, the correlations for average opinions per state are .739 (1870) (1871) (1872) (1873) (1874) (1875) (1876) (1877) (1878) (1879) (1880) and .500 (1960) (1961) (1962) (1963) (1964) (1965) (1966) (1967) (1968) (1969) (1970) , with significance levels of .0013 and .0242 respectively. For average opinions per judge, the correlations are .611 (1870) (1871) (1872) (1873) (1874) (1875) (1876) (1877) (1878) (1879) (1880) and .135 (1960) (1961) (1962) (1963) (1964) (1965) (1966) (1967) (1968) (1969) (1970) , with significance levels of .0101 and .3086 respectively.
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HeinOnline --76 Mich. L. Rev. 966 1977 Rev. 966 -1978 ment. The national population was about 40,000,000, less than onefifth of what it is today. Illinois, the fourth most populous state (after New York, Pennsylvania, and Ohio) and the largest in our sixteen-state sample, had about 2,500,000 citizens. Oregon's population was 90,000; Nevada's just over 42,000. The absolute volume of litigation was certainly far smaller than it is today, 9 though almost no research exists on this question.
Most states in 1870 had only one level of appeal from their trial courts. Of the sixteen states in our sample, only New Jersey had an appellate court between its trial court of general jurisdiction and its highest court. 10 In none of our sixteen states could the supreme court select cases from those appealed or screen out frivolous or unimportant appeals-the courts were obligated to hear and decide whatever cases litigants chose to appeal. In constructing their dockets of business, supreme courts in the main were reactive rather than proactive;"I the volume and content of their caseloads were "litigantcontrolled."
This system worked decently enough, especially for states with small populations. Caseloads were not impossibly large; few supreme courts in 1870 decided more than 200 cases with full opinions each year. Seven states in our sample never rose above one million in population in the nineteenth century: Maine, Rhode Island, West Virginia, South Dakota, Idaho, Oregon and Nevada. From 1870 to 1900, their supreme courts averaged fewer than 100 opinions per year. Five of these states remained smaller than one million through 1970: Maine, Rhode Island, South Dakota, Idaho and Nevada. Their annual supreme court caseloads in the twentieth century generally remained below 150 cases, and often below 100. Alameda County, California, had a population of 94,000 in 1890; 716 cases were filed in superior court that year, 36% of these came to trial San Benito, a rural county in California, had a population of 6,400 in 1890; only 31 cases were filed and 10 tried. In the 16 states in our sample, there were only six counties in 1870 with over 100,000 people. (There were nineteen by 1900.) 10. New Jersey's intermediate appellate court, called the Supreme Court, dealt only with cases arising "at law" as opposed to "equity." Equity cases could be appealed directly from the trial judge (a vice-chancellor) to the highest court, the Court of Errors and Appeals. In many states, trial courts of general jurisdiction heard "appeals" from the decisions of local magistrates or justice-of-the-peace courts which had original jurisdiction over small claims and petty offenses. Very often, however, the trial court of general jurisdiction did not review the decision of the justice of the peace or magistrate, but heard the case de novo.
B. The High Caseload-Low Discretion State Supreme Court
Other states, however, had larger populations, and some grew quite rapidly. Increases in population generally meant more cases in the trial courts.' 2 If the proportion of lower-court litigants who appeal stayed constant (or fell at a rate slower than the rate of increase in the number of lower-court cases1 3 ), and if appeal remained available as of right, then we would expect population growth to bring more and more appeals. Our data confirm this guess. Supreme court opinions in some of the more populous and faster-growing states reached averages of 400 or 500 a year.
In California and Michigan, population doubled between 1870 and 1895; the number of opinions issued each year jumped from 200 or less in 1870 to over 550 in 1890 and 1895. North Carolina's population took longer to double (its population was 1.1 million in 1870, and 2.2 million in 1910), but its supreme court also doubled its output, from 208 opinions in 1870 to an average of 440 in 1910 and 1915. In Illinois, where the population had reached three million, the supreme court issued 624 opinions in 1875. When population topped one million in Alabama and Minnesota, the supreme court caseloads quickly grew to over 350 per year.14 A court whose caseload jumps in a short time to 300, 400, or 500 cases a year cannot be quite the same kind of court as one which decides 50, 75, or 100 cases. Courts, of course, have a certain capacity to accommodate increases in business. Judges can do less research on their own and lean more on the research of lawyers. Judges can spend less time on each case, restrict oral argument, or eliminate it entirely. They can limit the length of briefs and produce shorter or even brief "per curiam" opinions. I5 Still, supreme court 12. The limited research on the subject suggests that litigation rises absolutely with population growth; however, the rate per 1,000 population does not necessarily increase. See Friedman & Percival, supra note 9, at 292. 13. Many factors, of course, affect the propensity to appeal: the dollar amount at stake in litigation; the costs of appeal (including delay, printing costs, and counsel fees); the attitude of appellate courts toward technical errors at trial; and the proportion of litigants who are, in Galanter's terms, organized "repeat players," like insurance companies, who have full-time specialists in appeals. See Galanter, Why the "Haves" Come Out Ahead" Speculations on the Limits of Legal Change, 9 LAw & Socy. REv. 95 (1974 HeinOnline --76 Mich. L. Rev. 968 1977 Rev. 968 -1978 judges must read at least some briefs, consider competing arguments, decide cases, and write opinions. If their caseload doubles, the judges are harder pressed to keep up, unless they can devise some drastic shortcuts or divisions of labor. 16 In any event, judges on busy courts had less time to invest in each case than their predecessors who heard fewer cases. At the least, the flood of cases threatened the quality of decision-making, and some supreme courts clearly saw it that way.' 7 Lawyers and legal scholars in the early twentieth century often complained of intolerable delays in the state supreme courts. They also complained that there was not enough time for oral argument or for judges to discuss cases among themselves, and that high courts wasted time on trivial cases. Moreover, some critics contended that the hard-pressed judges relied mechanically on precedent and wrote excessively formalistic opinions which offered only feeble guidance for lower courts and the bar.' Of course, our data cannot measure directly the effect of the bursting caseloads on.the thoughtfulness and craftsmanship of decisions in the late nineteenth century. But between 1870 and 1900, cases, but issued only 280 written opinions. Radin, The Requirement of Written Opinions, 18 CALIF. L. REV. 486, 492 (1930) . North Carolina's supreme court issued 429 opinions and 44 per curiam opinions in 1929 . See Open Court, Does Our Supreme Court Need Relie'., 8 N.C.L. REv. 487, 488 (1930 Review, 5 TEXAs L. REv. 126 (1927) . See also K. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS (1960); Horwitz, The Rise of Legal Formalism, 19 AM. J. LEGAL HIsT. 251 (1975) .
California, by constitutional provision (CAL. CONST. art. 6, § 24), made judges' salaries depend on a monthly affidavit that the docket contained no undecided cases older than 90 days. In the early twentieth century, California Supreme Court judges had slipped 11 months behind in their salaries. See Sloss, MC. Sloss and the California Supreme Court, 46 CALIF. L. REv. 715, 718 n.5 (1958) .
May 1978]
HeinOnline --76 Mich. L. Rev. 969 1977 Rev. 969 -1978 courts with heavy caseloads did differ from their less burdened counterparts in several distinct ways. Table 2 presents evidence of the possible effects of caseload on three variables that may bear on the quality of opinions in supreme courts: their length, 19 density of citations, and tendency to cite authorities other than cases. As Table 2 shows, the relationships vary a good deal in strength, but on the average, courts with larger caseloads wrote opinions which were shorter, which used fewer citations, and which referred less often to treatises, legal encyclopedias, and law reviews. Although by no means overwhelming, the evidence is fairly consistent. 2o It would be rash to conclude from these findings that the decisions of heavy-caseload supreme courts were slap-dash or ill-considered; conciseness can be a virtue and long strings of citations can be a vice. 21 These findings are consistent, however, with the idea that reports" rather than West's Regional Reporters) to estimate average characters per page. The page-length variable was then calculated by multiplying the number of pages in each opinion by the average number of characters per page for that state-time sampling point. We divided this estimate of total characters per opinion by the national average of characters per page (2782.1) to create a standardized page consistent for all jurisdictions and time periods.
20. We should note that'some possible consequences of lower caseloads do not show up during this period. Courts with low caseloads presumably had more time to indulge in dissenting and concurring opinions, but we do not find significant differences. In the heavy-caseload courts, 8.3% of the opinions were not unanimous, compared to 9.4% for the low-caseload courts. Nor were there significant differences in case results. Supreme courts that averaged over 200 opinions per year reversed, on the average, 43.7% of all appeals; the low-volume courts reversed 46.1%.
21. Indeed, one of the supposed symptoms of "formalism," a dread disease of courts, is the habit of deciding cases on the basis of authority rather than reasoned principles. This, arguably, induces excessive citation (though, in theory at least, if a judge cited many cases, he may have searched for the ones that really "fit" in some nonformal way). Length sometimes indicates that there was no time to edit. Francis A. Leach grumbled in 1911 that judges "dictate their opinions to stenographers .... Few men can dictate with that conciseness with which
HeinOnline --76 Mich. L. Rev. 971 1977 Rev. 971 -1978 courts with massive caseloads were forced to limit the time, effort, and research devoted to each case. This may have increased the risk of routine, poorly crafted opinions.
C. Patterns of Adaptation to High Caseload
How do organizations in general react to an increasing volume of business? A common way is to hire more staff. More staff means more people to supervise and coordinate, and it leads to functional specialization and more layers of authority. The organizations grow and take on the familiar bureaucratic form. 22 But growth also makes possible economies of scale. The organization works out routines and rules to cover recurring problems. Nonroutine problems are shifted to top officials, who have experts on their staff. 23 A complex organization also tries to stabilize its relationship with the outside world. It attempts to "smooth out" fluctuations in demands that flow in, sometimes by rationing its services. 24 Sometimes it feels it will be better off by taking on some jobs too important to leave to outsiders. A steel mill, for example, might want to control the sources of iron or coal; a police department might patrol aggressively instead of relying entirely on citizens' complaints.
A supreme court faced with growing demands on its time, and worried about the quality of its work, might want to use these classic adaptations. That would mean more staff, new levels of courts, perhaps more specialized appellate bodies, and more efficient ways to allocate judicial work. Such a court would want to limit the number and kinds of appeals that it received. Ideally, it would enunciate general rules or principles that lower courts could apply routinely and accurately, so that it need hear only the most serious and important cases.
How could a supreme court ensure that it heard those cases, and only those? It would have to develop a system for identifying signifithey can write." And the "free use of mechanical devices such as typewriters" was another enemy of condensation. Leach, The Length of Judicial Opinions, 21 YALE L.J. 141, 144 (1911 cant legal problems and screening out the trivial ones; it would not leave the selection process to the whims and pocketbooks of litigants. A professional staff to help research and write might be more reliable than litigants' lawyers, who differ widely in ability, integrity, and energy. The state's highest court, wrote Cardozo in 1927, exists not for the "individual litigant, but for the indefinite body of litigants. . . . The wrongs of aggrieved suitors are only the algebraic symbols from which the court is to work out the formula of justice." 2 5 In short, busy state supreme courts would strive to become less reactive, less controlled by litigants, more self-directed and bureaucratically organized.
Reform-minded jurists, like those who founded the American Judicature Society, shared these notions. "[S]cientific management is needed in a modem court," wrote Roscoe Pound, "no less than in a modem factory." 26 Reformers pressed for integrated, rational court structures, supported by administrative staffs, to monitor the flow of business and assure that judicial manpower was sensibly allocated. They called in particular for intermediate appellate courts and they felt a supreme court should be able to choose its cases and write its own rules of procedure.
Some of these steps toward reorganization were taken, but some were not. Not until the 1960s did most large and medium-sized states establish intermediate appellate courts and allow supreme courts substantial discretion over caseloads. Through much of the past century, many state supreme courts struggled along year after year, writing 400 or more opinions, using techniques and procedures that had hardly changed in generations. Nonetheless, several different adaptations to the caseload problem can be distinguished.
Early Intermediate Appellate Courts and Discretion
Among our sixteen sample states, New Jersey, Tennessee, and West Virginia were unusually successful in controlling the volume of 25. B. CARDozo, THE JURISDICTION OF THE COURT OF APPEALS OF THE STATE OF NEW YORK 11 (2d ed. 1909), quoted in Dodd, supra note 18, at 689-90 (1930) . Actually, if judicial evolution followed theories of organizational rationalization, we might expect state supreme courts to aggregate groups of cases raising similar problems, instead of taking them up one by one. We might expect such courts to hear the views of a variety of affected interests, not just of those who happened to be parties to a particular case. Such a court might call for reports on the consequences of its decisions and try to acquire more administrative and rule-making powers over all the state's courts. In sum, if organization theory dictated judicial structure, state supreme courts would evolve toward organizations resembling regulatory commissions or the top levels of other large organizations. Of course, as we shall see, there are a number of reasons why that did not happen. 
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HeinOnline --76 Mich. L. Rev. 973 1977 Rev. 973 -1978 their supreme courts' caseloads, and they began this process remarkably early. New Jersey, as we saw, had established an intermediate appellate court for cases "at law" (as opposed to equity) in 1844. This court, called the Supreme Court, was later divided into several three-judge panels, each of which heard appeals from different trial courts. 27 Although New Jersey's highest court, the Court of Errors and Appeals, could not reject appeals from the lower appellate courts, its volume remained extraordinarily small, averaging 145
opinions per year between 1900 and 1935, even though the state's population grew from 1.8 million to 4 million. 28 Tennessee 
Functional Equivalents for Intermediate Appellate Courts
California's experience exemplifies the full battery of methods used to control heavy caseloads. In the late nineteenth century, California responded to rapid growth by increasing the size of its supreme court-from three to five judges in the 1860s. In 1879, when the court was hearing over 500 cases a year and writing 350 27. See R. POUND, supra note 26, at 221-22; Clevenger, Courts of New Jersey (pt. 2), 18 N.J.L.J. 195, 200 (1895) ; Dodd, supra note 18, at 682.
28. The New Jersey Court of Errors and Appeals was a very cumbersome body, and this may have discouraged appeals. The court had sixteen members: nine members of the Supreme Court, the Chancellor (head of the courts of equity), and six special judges, who were not necessarily lawyers. According to A. VANDERBILT, CHANGING LAW: A BIOGRAPHY OF AR-THUR T. VANDERBILT 169 (1976), collegial interaction on the huge court, which sat only three times a year for two-week terms, was often limited.
29. The W. VA. CONST. of 1872, art. VIII, § 6, allowed appeals to the supreme court only after the court "shall have examined and considered the record and assignment of errors, and is satisfied that there is error in the same, or that it presents a point proper for the consideration of the supreme court of appeals." The court rejected many petitions for review-40 out of 189 in 1903. In the 1920s and early 1930s, according to a study published in 1931, the court refused an average of 230 cases out of the yearly average of 535 cases presented, a refusal rate of over 40%. See Bell, Our.4ppellate System, in PROCEEDINGS OF THE FORTY-SEVENTH AN-NUAL MEETING OF THE WEST VIRGINIA BAR ASSOCIATION 124 (1931). The West Virginia State Supreme Court averaged 147 opinions in 1900-1910, 250 in 1915-1930, and 
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HeinOnline --76 Mich. L. Rev. 974 1977 Rev. 974 -1978 opinions, the number of justices was increased to seven. 30 The court was also authorized in 1879 to divide into three-judge panels or departments to hear cases separately. The full court gathered en banc only for extraordinarily important cases. Other states, too, adopted this innovation. 31 The department system was also important because it recognized differences among appeals. Some appeals were more "significant" than others; the less important were treated in one way, more important cases in another. In effect, the division into panels created two intermediate appellate courts--or at least alternative supreme courts-for most appeals. 32 The California Supreme Court judges issued 402 opinions in 1885, 122 en banc and 280 in departments. At this point, the legislature authorized the court to delegate to three "commissioners" power to hear cases and make preliminary decisions. Commissioners, in effect, were auxiliary judges (or, perhaps, highly trained and experienced staff members). The court could review and modify the commissioners' opinions, but in practice it simply issued them as its own. 33 This innovation, too, gave the supreme court some choice of cases it wished to concentrate on. The California Supreme Court continued to produce a prodigious number of opinions (well over 500 in 1895 and 1900), but the judges themselves wrote only 300 per year, 100 en banc, 200 in departments; commissioners handled another 200.
The use of commissioners was discontinued in 1904, when California set up a system of intermediate appellate courts, called courts of appeals. In some types of cases, litigants could appeal only to a court of appeals; in others, they could go directly from the trial court to the supreme court. The California Supreme Court could, however, transfer some of its cases to the court of appeals. It also had discretion to review decisions of the lower appellate courts. 34 Al-30. See Blume, Caifornia Courts in Historical Perspective, 22 HASTINGS L. REV. 121 (1970) . 31 . See R. POUND, supra note 26, at 215-17; Sharp, Supreme Courts Sitting in Divisions, 10 N.C.L. REv. 351 (1932) .
32. Sometimes, the California Supreme Court granted a rehearing en banc after a threejudge department had first decided the case. In such instances, the department acted much like an intermediate appellate court, except that the three judges of the department also took part in the full decision. See Sloss, supra note 18, at 715, 719.
33. Other states also used the "commission" system to help supreme courts reduce their backlogs-New York from 1887 to 1893; Oregon, 1907 Oregon, -1909 Minnesota, 1913 Minnesota, -1930 South Dakota, 1925-193 1; and Illinois, 1927-1933 . See R. POUND, supra note 26, at 201. 34. After 1900, California made much less use of its right to sit in divisions. In the cases sampled from 1900, 1905, and 1910 , two-thirds of the California Supreme Court decisions were rendered by a three-judge department; for the 1915, 1920, and 1925 cases, fewer than one-third were decided by a department. In 1930-1940, all but 7.5% were decided en banc. See also though the supreme court gradually transferred more and more of its cases to the court of appeals, it still averaged over 250 opinions a year from 1910 to 1935, most of them decided en banc.
The Weak Intermediate Appellate Court System
Illinois wove a different pattern. It created an intermediate appellate court in 1877 (when its supreme court heard over 600 cases) but allowed these courts only a limited role. Appellants could still proceed directly from trial courts to supreme court as of right unless the amount at issue was less than $1,000. Moreover, appeals from the lower appellate court to the supreme court were available as of right.
The Illinois Supreme Court caseload fell to an average of 240 opinions in 1880 and 1885, but by 1900 and 1905, as population and litigation grew, the volume had climbed back to an average of 475 opinions per year. Statutory amendments in 1909 further limited appeals to the supreme court; however, litigants could still appeal directly in felony, tax, real estate, and most constitutional cases. The supreme court's caseload remained high. The court seemed reluctant to use its discretionary power to deny appeals from the appellate courts; hence, double appeals were common. 35 As late as 1958, court reformers in Illinois complained that the supreme court was "hamstrung," that it heard "a wide variety of cases with little legal significance." 36 Preston, Cal/fornia'sppellate Problem, 6 CAL. ST. B.J. 291 (1931); Sloss, supra note 18, at 715.
Dodd, The
Work ofthe Supreme Court of Illinois, 21 ILL. L. REV. 207 (1926) . See also Dodd, supra note 18, at 692 (comparing the weak use of case-selecting discretion in Illinois with the more vigorous use in New York).
It was estimated in 1946 that 75% of the cases heard by the Illinois Supreme Court were direct appeals from inferior courts. Speck, .4 Study of the Illinois Supreme Court, 15 U. CHI. L. REv. 107, 108 (1947) .
36. Kohn, Modern Courtsfor Illinois, 42 J. AM. JUD. Socy. 42 (1958) . Alabama also followed the weak intermediate appellate court pattern. Alabama expanded its supreme court from three to seven justices in 1903 and authorized it to sit in two divisions of four judges each--three associate judges plus the Chief Justice, who joined each panel. 1903
Ala. Acts 493-494 (No. 530, § § 1, 2). But the caseload, which had averaged 330 opinions per year in 1890 , 1895 , 1900 and 1905 , rose to 525 in 1910 . In 1911 39 In 1917, the Michigan legislature freed the 37. Minnesota had two commissioners from 1913 to 1930, but they did not sit separately from the supreme court or screen routine appeals. They served, in effect, as additional supreme court members, which spread the opinion-writing burden from four judges to six. The court was expanded to seven judges in 1930, and the incumbent commissioners were appointed as ordinary judges. In 1967, the Minnesota Supreme Court began to sit in five-judge departments for about two-thirds of its cases. Heiberg, Social Backgrounds of Minnesota 38. Beginning in 1887, some Kansas Supreme Court cases were assigned to commissioners. (The court's annual caseload had reached almost 300.) The commissioner plan was abolished in 1893. In 1889, the Kansas legislature limited civil appeals to the supreme court to claims exceeding $100; even this rather low limit was waived for cases involving title to real estate, libel or slander, false imprisonment, or constitutional interpretation. The court was authorized, however, to sit in divisions. Kansas established two intermediate appellate courts in 1895. In felony cases and civil claims exceeding $1,000, however, a Kansas litigant could appeal directly to the supreme court. Moreover, appeal was available as of right from the intermediate to the supreme court in tax, real estate, and constitutional cases. In 1901, this "weak" intermediate appellate court was abolished, apparently the system was unpopular with the Kansas bar. In its stead, the Kansas Supreme Court was expanded to seven judges. It stopped sitting in divisions, however. See R. POUND, supra note 26, at 214; Note, The Kansas Court of. Appeals, 12 WASHBURN L. REv. 378 (1973) .
39. Ifa court continued to sit en banc and continued to decide cases and circulate opinions collegially, increasing the number of judges would do little to expand case-handling capacity. The addition of new judges to an overworked court often meant only that the court produced what were in effect one-judge opinions rubber-stamped by the judge's colleagues. See Dodd, supra note 18, at 688.
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HeinOnline --76 Mich. L. Rev. 977 1977 Rev. 977 -1978 supreme court of its duty to hear appeals from civil cases where the amount in dispute was less than $500,4 0 but this had no significant effect on caseload, for the court continued to write over 400 opinions a year in the 1920s. In 1927, Michigan's supreme court gained the discretion to accept or reject criminal appeals, which had comprised an average of 22% of its caseload in 1920 and 1925. That percentage was considerably reduced after 1927, but the court still wrote more than 400 opinions a year in the 1930s. As was true of almost every supreme court, the Michigan court's caseload declined sharply in the 1940s. 4 1 Still, the court averaged 256 opinions a year from 1945 to 1960. Caseload was controlled partly by holding criminal cases to an unusually low 12% of the docket.
Some Speculations on the Politics of State Supreme Court Reorganization
We are not sure why supreme court caseloads remained so high so long in so many states, and why structural reform did not come sooner. One crucial factor, it would seem, is that in many states the structure of the judicial system was embedded-one might say frozen-in the state constitution. For many reasons, too, legislators and political leaders were uninterested in reform, or opposed to it outright. Politicians certainly did not see backlogs and overloads in the supreme court as the most pressing problem of the day. Spending money on salaries for new intermediate appellate judges was never politically inviting. The work of some state courts was controversial. Judges were sometimes perceived as reactionaries and as enemies of social legislation; to give such judges more power and discretion would only encourage "government by judiciary. '42 Supreme court 40. Pub. Act No. 172, 1917 Mich. Pub. Acts 347. The $500 minimum for appeals as of right was repealed in 1919, Pub. Act No. 14, 1919 Mich. Pub. Acts. 19-20, but reinstated in 1923 . Pub. Act No. 155, 1923 Mich. Pub. Acts 247. However, the legislature stipulated that even in small civil cases, a litigant could appeal to the supreme court as of right in will contests, in cases construing the state constitution or a state statute, or in "any matters of great public importance." Pub. Act No. 155, 1923 Mich. Pub. Acts 247. Legislatures were reluctant to erect high jurisdictional amounts because of a widespread feeling that the "right" to appeal should not by law depend on wealth, directly or indirectly, though of course it did in practice if not in theory. HeinOnline --76 Mich. L. Rev. 978 1977 Rev. 978 -1978 reform was often part of a general reform package that included reshaping the lower courts, and thus local magistrates, justices of the peace, court clerks, and others who felt they might suffer in a reorganization outshouted the few reformers. Political and party officials threatened with loss of patronage were also part of the opposition. 4 3 Indeed, supreme court judges themselves did not always strongly advocate reorganization. Their self-interest called for caseload control, of course; in modem court systems, more cases do not bring more fees or higher salaries, but simply more work. A court that decides 200 or fewer cases a year and concentrates on difficult and important problems tends to be more prestigious than one struggling through 400 mostly routine cases. 44 But judges also have a tradition of reticence. It is thought unseemly for them to lobby, 45 to seek more power, or to press for reforms that encourage the use of courts. '4 In addition, in some states, there seem to have been strong feelings about a right to appeal. It was argued that every litigant, big or small, should have a chance to take his case, big or small, to the state supreme court. Finally, some jurists feared that reforms would impair the law's uniformity and certainty. A single supreme court was better, the argument ran, than a multitude of commissioners, divisions, or lower appellate courts, all issuing their own pronouncements on "the law." 47 TUDES OF BAR AND BENCH, 1887-1895 (1960) ; B. Twiss, LAWYERS AND THE CONSTITUTION: How LAISSEZ FAIRE CAME TO THE SUPREME COURT (1942 46. In the ideology of American law, litigation is not to be encouraged; delays and jam-ups have the "function" of making litigation unpalatable. See Friedman, Legal Rules and the Process ofSocial Change, 19 STAN. L. REV. 786, 798-800 (1967) .
47. The Chief Justice of the Virginia Supreme Court opposed sitting in divisions, fearing that "the course of decision would not be uniform." See Sharp, supra note 31, at 363. Intermediate appellate courts were also criticized as an invitation to double appeals (thus increasing the cost and uncertainty of litigation). See Sunderland, Intermediate .4ppellate Courts, 6 AM. L. SCH. REV. 693, 694 (1930) , and Sunderland, supra note 18, at 138. The short-lived Kansas experiment with intermediate appellate courts, see note 38 supra, opposed by the bar, is yet another case in point. In addition, see Preston, supra note 34, at 296: "[There seems to be a feeling in the minds of the bar that when cases come up [to the Supreme Court] from the But ideologies have been shifting over the years. Gradually, judges have espoused a somewhat different view of themselves and their roles. "Sociological jurisprudence" and legal realism have made their mark. At least some state supreme court judges now feel that making policy is an inevitable part of their work, 48 and they wonder whether they should not approach it more systematically. To do so, they must be able to winnow out the trivial cases and concentrate on the important. That cannot be done without structural reform, intermediate appellate courts, control over dockets, and larger staffs.
Meanwhile, reform has become better organized. Since 1917, the American Judicature Society has published a journal which stresses judicial reform. Since the 1920s, state judicial councils, staffed by judges and legislators, have gathered statistics on court business, issued reports and recommendations, and lobbied for reform. 49 Nevertheless, state supreme courts have not acquired caseload control easily; it has been a long, complicated process, heavily dependent on the political skill of judicial reformers and on the local political climate. 5 0 Apparent victories have often been subverted. Kentucky recently voted to establish a system of intermediate appellate courts and to give its heavy-caseload supreme court great case-selecting discretion. Some observers attributed the judicial reformers' election victory to the overconfidence of perennially successful (in previous years) opponents of reform, primarily the local magistrates. Even so, the reform measure carried by only 35,000 votes, a margin it owed to voters in big cities and suburbs, and was defeated in 101 of Kentucky's 120 counties. HeinOnline --76 Mich. L. Rev. 980 1977 Rev. 980 -1978 Judicature Act of the American Judicature Society. 5 2 The work of the Warren Court, and the ferment of the 1960s, may have helped build a reform-minded climate of opinion. Organized litigants, such as civil rights groups and "public interest" law firms, urged the courts to engage in social and legal reform. 53 Support for reform may also have sprung from more conservative sources. Some judges who were unhappy with the dramatic increase of criminal appeals and auto accident cases in the 1960s may have wanted the supreme courts to be able to screen out such cases and to concentrate once again on matters important to business and industry. 54 54. Criminal appeals in particular were often considered legally unmeritorious. In fact, criminal appellants won only 33.8% of their appeals in our sample between 1940 and 1970. In all other categories, appellants won almost 40% of the time. The success rate of criminal cases in state supreme courts was lower than that of any other major case category (e.g., family, estates, property, torts, public law, contracts). Moreover, criminal appeals were particularly unsuccessful in the 1960s, when the number of criminal cases on supreme court dockets increased dramatically; only 28% of the criminal defendants prevailed in the 1965 sample, and 26.3% in the 1970 cases. A Michigan Supreme Court justice remarked, "After an experience of many years, I can say that. . . there is but seldom a semblance of merit in these petitions to appeal or for habeas corpus in criminal cases." Butzel, Judge Butzel Reminisces, MICH. ST. B.J., Dec. 1955, at 30. R. LEFLAR, INTERNAL OPERATING PROCEDURES OF APPELLATE COURTS 10 (1976), states: "In years gone by there was a tendency to downgrade the importance of criminal cases. The 'great cases' arose from civil litigation, and appellate judges shied away from criminal appeals when they could." Leflar goes on to say that these attitudes have been changing, but he acknowledges that "the percentage of frivolous criminal appeals is undoubtedly higher than that of frivolous civil appeals," and he urges judges not to "shrug ofi' criminal appeals as "less important matters to be handled.., more summarily than others." Id. at 11. 55. See Brennan, Does Business Have a Role in Improving JudicialAdministration?, 28 PA.
established. The New Jersey Supreme Court averaged only 141 opinions a year from 1950 to 1970; it became known as a distinguished and innovative court. 56 The California Supreme Court, which averaged 166 opinions per year in the 1950s and 1960s, was one of the most influential supreme courts in the country. It had great discretion over its caseload, and its professional staff was enormous by traditional standards. By 1970, each of the six associate justices had three research attorneys (law clerks), at least one of whom was an experienced lawyer who held the position permanently, while the others were recent law school graduates with outstanding academic records. The chief justice had twelve research attorneys supervised by a senior research attorney. A substantial number of "externs," secondand third-year law students from California law schools, also served the staff. Clerks screened petitions for review and wrote conference memoranda. When the justices decided to hear a case, they assigned it to a single justice who, with his staff, prepared a pre-argument "calendar memorandum." This usually became the basis for the court's opinion. 57 In the 1960s, several other states followed the lead of New Jersey and California. In Oregon, postwar population growth pushed the supreme court's volume over 300 opinions per year in 1960. An intermediate appellate court for tax cases was established in 1961, for most other types of cases in 1969.58 A 1964 amendment to the Illinois constitution gave the supreme court more control over its cases. The absolute right of appeal to the supreme court was abolished for real property cases, felony cases, and cases in which the state was a party. 59 Tennessee added an intermediate court for criminal cases in B.A.Q. 238, 241 (1957) . In addition, methods of hearing and deciding cases were reorganized to increase the preparation and discussion the judges granted each case. See A. VANDERBILT, supra note 28, at 170-73; Vanderbilt, Our New Judicial Establishment: The Record of the First Year, 4 RUTGERS L. REv. 353 (1950). 56. New Jersey Supreme Court opinions were more widely cited than those of any of the other state supreme courts in our sample except California. See Table 5 85, 93 (1976) . Confronted with a rising caseload in the early 1960s, the Oregon Supreme Court often divided into two three-judge departments that heard "less important" cases, supplemented by "pro tem 62. See R. LEFLAR, supra note 54, at 1-2 (a volume prepared in conjunction with the Appellate Judges' Conference of the American Bar Association). Appeals, writes Leflar, are no longer "heard only for the purpose of correcting errors committed in trial courts." Now state supreme courts are "to give authoritative expression to the developing body of the law." Leflar notes with approval that since "opposing parties and their counsel do not invariably present all sides of an issue," courts more often invite briefs on issues the judges think important and decide cases formerly regarded as moot. He adds that as "the lawmaking function of appellate courts is more clearly recognized ... the apparent justification for strictures against. . . rendering advisory opinions diminishes correspondingly." Id. at 5-6. See also Baum, Policy Goals in Judicial Gatekeeping: A Proximity Model ofDiscretionary Jurisdiction, 21 AM. J. POL. Sc. 13 (1977 HeinOnline --76 Mich. L. Rev. 983 1977 Rev. 983 -1978 tion the court for a share of its precious time encouraged a new, more policy-oriented judicial role. Appellants could not merely argue that the trial court had committed "errors." They had to demonstrate that they deserved to be heard for special reasons. When addressing the modem high-discretion supreme court, therefore, appellants often emphasized the case's legal significance and social consequences, for which the court was urged to assume responsibility. Table 3 , which shows the population and caseload for each state in seven time periods, summarizes the movement toward caseload control. We grouped the states by the "type" into which they fell during most of the 1870-1970 period. Because of their dramatic shifts, we placed Oregon and California in the type that best characterized them in the last two decades. The three types, which represent different combinations of population, supreme court caseload, and discretion, are as follows:
E. A Typology of State Supreme Courts
Type I: Low population states (under one million) with no supreme court case-selecting discretion, no lower appellate court, and relatively light caseloads. Rhode Island, Maine, South Dakota, Idaho, and Nevada were in this category throughout the century. Their supreme courts averaged fewer than 100 opinions per year. Type II: Medium-sized (over one million) and large states with little or no supreme court case-selecting discretion, and heavy caseloads. Illinois, Michigan, Minnesota, Kansas, North Carolina and Alabama were in this category for most of the century. Oregon joined it in population terms in the 1930s and in caseload terms (over 220 opinions) in the 1915-1930 and 1960-1970 years. These supreme courts averaged well over 200 opinions a year in most time periods, and often 350 or more. 65 Type III: Medium-sized or large states with substantial controls over supreme court caseloads (lower appellate courts handled most appeals or supreme courts had wide discretion to choose cases) and relatively light caseloads, measured by published opinions.
these cases "would now be considered far too trivial to warrant attention by the court of last resort." Sloss, supra note 18, at 716. This view, it should be noted, is not universally held. One Rhode Island Supreme Court judge stated in the early 1970s that his court's primary function was and (implicitly) should be correcting errors "under the law, as it stands," rather than making law. Beiser, supra note 17, at 170-71. 65. In the late 1960s, Alabama, Michigan, North Carolina, and Oregon instituted substantial reforms which took them out of this category, but those changes occurred too late to have much effect on the data for 1940-1970, the period analyzed in the following section. Rev. 985 1977 Rev. 985 -1978 New Jersey, Tennessee and West Virginia were in this category for most of the century. California's supreme court joined it about 1940, when it began exercising its discretion to assign most appeals to the court of appeals. These supreme courts averaged under 200 opinions a year, and often fewer than 150.
Interestingly, the states in these types did not correlate closely with the clusters of states (defined by economic and social variables) from which we picked our sample. States from the urban-industrial cluster, for example, did not necessarily share the same type of supreme court. Rhode Island has a Type I court, Illinois and Michigan had Type II courts, and New Jersey has had a Type III court. Alabama, a poor southern state, mingled with the rich in Type II. Tennessee and West Virginia, also members of the "southern" cluster, joined California in Type III. Differences in the organization and work of state supreme courts, therefore, cannot be explained as direct results of differences in the social and economic character of the states.
The far right column in Table 3 shows the relationship between changes in state population and changes in supreme court caseloads for the periods 1945-1955 and 1960-1970 . In Nevada, for example, population doubled while supreme court opinions quadrupled. More precisely, the growth in opinions was 2.11 times as great as the population growth rate. In other Type I states, caseloads grew significantly from 1960 to 1970 even though population growth was negligible. Rhode Island's caseload increased by more than 80%, an increase almost six times greater than that of the population. Like Nevada, Rhode Island had no obvious mechanisms to stem the upsurge in appeals, whatever its causes, and these two supreme courts issued 200 or more opinions per year by the early 1970s. They now stand on the brink of moving from Type I into Type II; they may have begun to feel pressure for greater control over caseloads.
The ratios of opinion to population growth were more variable for Type II states in the 1945-1970 period. Illinois, Alabama, Michigan, and North Carolina increased their supreme court's discretion over cases in the 1960s, and caseload growth in those states stayed relatively close to population growth-it was slightly ahead in Illinois and North Carolina, slightly behind in Alabama and Michigan. On the other hand, in Kansas and Minnesota, where there were no lower appellate courts and where supreme courts could not select cases, opinions grew considerably faster than population. Oregon [Vol. 76:961 experienced a large increase in population and the largest relative caseload growth. In 1960, its supreme court issued 339 opinions. The legislature created a system of intermediate appellate courts in 1969, and in 1970 the supreme court published only 201 opinions.
Substantial differences exist between the first two types of supreme courts and the third. The average opinion-to-population ratio for Type II states was positive. For Type III states, however, with one exception, it was negative. Only West Virginia, whose population had actually declined while its supreme court caseload remained low but relatively constant, had a positive ratio. Although Type III states, on the average, were ten times the size of Type I states and in absolute terms had a much larger population growth, their average number of supreme court opinions (126) from 1960 to 1970 was only 19 more than the average (107) for the small states in Type I. The Rhode Island Supreme Court produced more opinions than the California Supreme Court, which sits in a state with twenty times Rhode Island's population. And Type III supreme courts 'issued only about half as many opinions as the Type II courts.
As we said, these differences are substantial. But are they important? What are the consequences of the evolution of judicial structures toward the greater caseload control of Type III? Does the freedom of a Type III court to concentrate more of its energies on "important" cases make the court's work qualitatively different? Part III addresses this subject.
III. THE CONSEQUENCES OF CASELOAD CONTROL
We have suggested that state supreme courts fall into three different types in terms of caseload and discretion to select cases. There has been a pronounced evolution toward a structure that grants high discretion and permits lighter caseloads. One might expect supreme courts even in smaller states to take this form if caseloads continue to grow. In this Part, we inquire whether differences in court type produced measureable changes in the types of cases that came before the court, in opinion style, and in case results. We concentrated on the 1940-1970 period, during which our courts fell rather neatly into three types.
A. Type of Cases
If we take the last century.as a whole, we find a marked decline in the percentage of state supreme court cases that stemmed from private business or property transactions (contract, debt collection, real property), the categories that dominated court dockets in the late nineteenth century. Conversely, the number of tort, criminal, and public-law cases grew considerably. In the most recent third of our survey period-1940-1970---criminal and constitutional cases increased the most sharply. 66 To a large extent, these trends are independent of the structure of state supreme courts. They reflect nationwide changes in society, economy, and law. The automobile produced more tort cases in almost every state from the 1920s on. Beginning in the late 1930s, as the rate of business failures declined, debt-collection cases declined in every court, regardless of caseload or the level of a state's economic development. That trend probably reflected a stronger, more rational banking and credit system; deposit insurance; and perhaps the long boom that followed World War II. Criminal cases increased dramatically in almost all state supreme courts in the 1960s, again regardless of structure, partly because of a rising crime rate and perhaps also because the Warren Court imposed on the state courts new due process rights for criminal defendants. 67 These trends were general but by no means uniform. In theory, state supreme courts with discretion to select their cases could more easily resist the kinds of cases litigated in great number in the lower courts. Had they chosen, they could have concentrated on statistically less frequent, and presumably more significant, types of cases, and they could have stimulated new areas of litigation. We hypothesized that courts with high discretion and low caseload would tend, on the average, to lead the shift away from private-law cases toward criminal-and public-law cases and that they would also lead the shift toward cases raising constitutional issues. We assumed that high-discretion courts would be less likely to consider private-law cases worth their scarce time.
The basic data appear in Table 4 . The relationships between 66. To be precise, from 1870 to 1900, contract cases (three-fourths of which were debt collection and creditors' rights matters) constituted 33.6% of state supreme courts' dockets and real property cases accounted for 21.4%. In the 1940-1970 period, contract and debt-collection matters declined to 15% and real property to 10.9%. Conversely, tort cases grew from 9.6% of state supreme courts' dockets in 1870-1900 to 22.3% in 1940-1970 ; auto accident cases alone were 7.5%; workplace-accident and workmen's compensation cases were 8.3%. Criminal cases swelled from 10.7% in 1870-1900 to 16% in 1955-1960, then to 28% in 1965 and 1970 . Many of the criminal cases in the 1960s posed constitutional issues; while such issues arose in only 18.5% of the criminal cases from 1870 to 1950, they appeared in almost 50% of the criminal cases from 1965 to 1970. Public-law cases (including taxation, eminent domain, election and public employment disputes, and administrative regulation of business)-which also often posed constitutional issues-rose from 12A% in 1870-1900 to 19.4% in 1940-1970 type of court and type of case are not powerful, but they do point in the predicted direction. From 1940 to 1970, the percentage of property, contract, collection, and corporate cases declined in every state (compared to 1905-1935) , but courts with greater power over case selection tended to have lower percentages of these cases. Criminaland publiclaw cases increased in all states, but the courts with most case-selecting discretion had more of these, on the average. Tort cases (resulting primarily from automobile accidents) increased somewhat in the supreme court dockets of most Type I and II states, but they declined in higher-discretion courts, except in California, where they stayed steady at an already low level.
However, the differences are by no means great, and marked individual variations exist within each type of court. Illinois, for example, had more criminal cases and fewer private-law cases than most states with greater caseload discretion. 68 Differences within types of states tended to be larger than differences among types. We have, then, definite but quite modest evidence that the states with greater caseload discretion tended to lead the generally shifting emphasis from "private law" to "public law" cases. 69 Table 4 also shows that in the 1940-1970 years, Type III supreme courts more frequently decided constitutional issues. Cases with constitutional issues made up more than a fifth of the supreme court docket in high-discretion states, compared to about an eighth of the cases in other states. Caseload control does, therefore, seem to provide the courts with the ability to concentrate on frontier regions of law and on cases of constitutional significance. Still, despite their more "primitive" structure, other states participated in these trends. Court structure influences, but does not alone determine, the types of cases state supreme courts hear. 70 68. To some extent, this was an artifact of Illinois laws on jurisdiction. For most of the 1940-1970 period, a litigant could appeal as offight to the Illinois Supreme Court from both trial courts and intermediate appellate courts in all felony, constitutional, and tax cases; in appeals from administrative agencies; and in other noncommercial matters. 69. It is possible, of course, that causation runs the other way: that is, from the changing type of state supreme court cases to structural change in the court system. As criminal appeals increased on some Type II court dockets in the 1960s, the demand for intermediate appellate courts and case-selecting discretion increased. Nevertheless, the four courts which fell within Type III for most or all of the 1940-1970 period (California, New Jersey, Tennessee, West Virginia) had intermediate appellate courts or discretion before the nationwide upsurge in criminal cases. The tendency of these supreme courts to expand the percentage of criminaland public-law cases faster than average suggests that supreme court discretion actually affected the types of cases on which those courts concentrated.
70. As we suggested earlier, a state's social, economic, and political characteristics-in addition to its court structure-undoubtedly affect the mix of cases selected by its supreme court. But the relationships are complicated, and judicial culture and attitudes also play a part. See
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B. Opinion Style
We might expect that courts with high discretion and small caseloads would be able to devote more time to their decisions and, hence, to write longer opinions, cite more cases, and make more use of law review articles (an indication, perhaps, of more sophisticated scholarship). The opinions of such courts might be well-regarded, and therefore frequently cited, by other courts. Table 5 provides some evidence for these suggested relationships.
With the exception of Tennessee, the high-discretion courts tended to write longer opinions than their busier, heavy-caseload counterparts and low-caseload supreme courts in small states. California's court wrote the longest opinions of the sixteen. But again, differences within groups are greater than those among groups. 7 ' Table 5 also shows that, on the average, the high-discretion courts cited law review articles more often than Type I or II courts.
However, these averages may be a bit misleading. Two Type III courts, California and New Jersey, cited law review articles in over 15% of their opinions, more than double the sixteen-state mean, while two other states with high-discretion courts, West Virginia and Tennessee, cited law reviews less often than the average. Perhaps more striking than the comparisons is the paucity of law review cita- A closer look at some of the "deviant cases," however, confirms the relationship between caseload control and page length. The Nevada Supreme Court (Type I) and the Oregon Supreme Court (Type II) wrote opinions that were considerably longer, on the average, than the mean for their respective groups, taking the whole 1940-1970 period, but that seems to result, at least in part, from their low caseloads during the first part of the period. In the 1945-1955 period, the Nevada Supreme Court averaged a mere 36 opinions a year, and the Oregon Supreme Court averaged 115. The opinions of both courts in those years were extraordinarily long: Nevada averaged 9 pages, and Oregon 8. 8. In 1960 8. In -1970 , when the Nevada Supreme Court averaged a more substantial 131 opinions a year and the Oregon court surged to an average of 274, the average opinion length dropped to 4.6 pages for Nevada and 4.2 for Oregon, far shorter than the 16-state mean and lower than the average for their "types." Thus, their high average page length for the 1940-1970 period (6.8 pages) reflects the long opinions of the earlier, low-caseload period.
In many ways, these interstate differences are less striking than the constant inflation of opinions during the century. Only Tennessee now produces shorter opinions than it did in the early decades of the century.
On opinion length and its relationship to styles ofjudicial reasoning, see Goutal, Characteristics of Judicial Style in France, Britain, and the U.S.A., 24 AM. J. COMP. L. 43, 56-71 (1976) . Citations to case law were, of course, far more universal. Table 5 shows the tendency of supreme courts between 1940 and 1970 to cite earlier cases extensively. We drew an arbitrary line between cases that cited more than eight other cases and those that cited eight or fewer. The table shows the percentage of state supreme court cases which cited more than eight cases. California led here too-73% of its opinions cited more than eight prior cases. Of the three other Type III states, New Jersey and West Virginia were also well above average; only Tennessee lagged. Type II courts averaged considerably fewer, and Type I courts fewer still, although Alabama and Idaho scored very high. There was some relationship, therefore, between habits of frequent citation and court type, but it was not strong. 73 Finally, Table 5 indicates how many times, on the average, outof-state courts cited each state supreme court's published cases during the 1940-1970 period. It thus provides a rough measure of the relative influence of courts. Opinions by Type III courts were cited more often, but the differences are rather small. California and New Jersey led; the average California Supreme Court case was cited four times, the average New Jersey case three times. The only other state that averaged more than two citations per case was Illinois. Individual differences, however, seem stronger than differences by type of state. For example, other courts treated opinions from Tennessee and West Virginia with relative indifference, even though both were Type III courts. Supreme Court in 1950 , 1960 , and 1970 , 50 S. CAL. L. REv. 381 (1977 .
73. Looking closely at citations on a state-by-state basis, we found that the introduction of an intermediate appellate court and of supreme court case-selecting discretion consistently and substantially increased the number of case citations in supreme court opinions. In New Jersey, an extreme instance, the rate of citation in 1950 -1970 was three times what it was in 1925 -1945 . In North Carolina, the 1970 
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C. Case Results
Are the actual results of cases affected when supreme courts control their caseload? We looked at three measures of case results: the percentage of reversals by a supreme court; the percentage of nonunanimous supreme court decisions (the dissent rate); and the percentage of cases declaring laws, decisions, or practices unconstitutional, among cases that raise such issues. Table 6 displays the results of these three measures.
The three measures, especially the reversal rates, indicate that caseload control does make a difference. From the first third to the second third of the twentieth century, the reversal rate for Type I courts declined, while the reversal rate for Type III courts increased. From 1940 to 1970, Type I courts reversed only one-third of all the cases they reviewed. Type III courts reversed nearly half. Individual states ranged from the low reversal rate of 24.6% in Kansas to the high 59.5% of West Virginia. Except for North Carolina, however, the reversal rate was higher in each of the Type III jurisdictions than in any of the courts that had less discretion to winnow out unmeritorious appeals. Of course, case-selecting discretion does not necessarilylmean that supreme courts only take cases they intend to reverse. After all, most Type III courts reversed fewer than half of their cases. 74 The dissent rates were not so uniform. Dissent has always been uncommon in Tennessee, 75 but the other three Type III courts, West Virginia, California and New Jersey (all of which indeed had greater discretion than Tennessee), had higher dissent rates than the averages for Type I and Type II courts. This suggests either that these 74. For comparable data on reversal rates, see Canon & Jaros, State Supreme Courts-Some Comparative Data, 42 ST. GovT. 260 (1969) (a study of a sample of decisions from all 50 state supreme courts, 1961-1967) . To compute reversal rates, we had to decide which cases to include in the study and how to code decisions that reverse lower court decisions on some issues, but affirm on others. In addition to excluding cases decided with only very brief memorandum opinions, see note 4 supra and accompanying text, we coded as a reversal:
(1) any supreme court decision resulting in a substantial benefit to the appellant (compared to his position after the lower court decision), even if the decision produced, for example, a new trial rather than a final judgment in his favor,
(2) any supreme court victory for the plaintiff when petitions for habeas corpus or mandams, formally original actions in the supreme court, in essence sought review of a lower court's decision (which very often was the case).
75. Some courts seem to discourage dissent consistently. More than 95% of the Alabama, Maine, Rhode Island, and Tennessee opinions were unanimous throughout the century of this study. courts chose controversial cases or that they had the time and inclination to emphasize the controversial issues in their cases. Yet here too, differences among states are more striking than differences among categories. Idaho, for example, had an unexpectedly high rate of dissent (22%), although Nevada, a neighbor with a rapidly increasing caseload, was becoming increasingly unanimous. The Michigan Supreme Court, noted for its contentiousness, 76 produced many dissents (28.6%) despite its heavy caseload for most of the 1940-1970 period. In California and New Jersey, which perhaps represent the wave of the future, fully a third of the cases generated dissents. 7 7 We noted that the Type III courts more often heard cases that raised constitutional issues. Table 6 shows that they were also more likely to declare a law or practice unconstitutional. Holding the number of constitutional issues constant, the small population states of Type I became on the whole less likely in the 1940-1970 period to declare an act or practice unconstitutional; on the average, they did so in only 13.5% of their cases. In Type III states, allegations of unconstitutionality were sustained about three times out of ten (30.1%), compared to an average of 17.4% for the busier, low-discretion courts of Type II (although Michigan and Minnesota also scored high in this measure). 78 Finally, the Type III courts were more likely, on the average, to decide in favor of defendants in criminal appeals, the most rapidly increasing and changing area of law during the last two decades of our research period. 79 78. Table 6 is based on the frequency of supreme court rulings of unconstitutionality. Courts without case-selecting discretion may be forced more often to hear weak or farfetched constitutional claims, and therefore may declare laws or acts unconstitutional less frequently, but in serious cases they may have just as great or greater an inclination to overturn statutes or practices as courts with more discretion.
79. Results for criminal appeals include habeas corpus petitions heard by state supreme courts.
[Vol. 76:961
HeinOnline --76 Mich. L. Rev. 996 1977 Rev. 996 -1978 been more sympathetic to the underdog; the results may simply reflect their greater capacity to screen claims of defendants that were legally more tenuous. (The Michigan Supreme Court, otherwise a Type II court for most of the 1940-1970 period, did have discretion to accept or reject criminal appeals and had the strongest pro-defendant record.) 80 Clearly, however, the courts with case-selecting discretion had a greater opportunity to use their time and energy to articulate new law at the frontiers of criminal procedure, rather than dealing with routine criminal matters routinely.
On balance, our rough indicators suggest that measurable changes in the subject and style of judicial opinions, and in results of decisions, coincide with increased discretion to select cases, with court reorganization, and with the changes in judges' sense of their own function that are likely to accompany reorganization. Perhaps the changes in subject, style, and result are not as great as some would expect, and obviously court organization is not the only factor influencing a supreme court's performance. But from 1940 to 1970, the high-discretion courts tended to move more rapidly into new areas of law and to accept more constitutional cases. Their higher rate of dissenting and separate concurring opinions suggests that their cases were more often controversial or that the judges were more likely to treat them as such. They reversed lower-court decisions more often, and they wrote longer opinions which cited cases and law reviews more often.
These rough measures do not necessarily mean that Type III courts write better opinions, of course. 81 Nor can we say that the courts with low discretion do not invest substantial effort and debate in those cases they regard as important. 82 At most we can say, rather 80. On the other hand, Rhode Island's supreme court, which had no formal case-selecting discretion, had the second highest rate of pro-defendant decisions in criminal cases. This and the widely varying results in the other low-discretion courts emphasize the obvious importance of other factors-presumably legal doctrine and judicial attitudes-in determining results, regardless of court structure. 81. We would agree in part with one analyst of state supreme court structure who said, "The only meaningful measure to which this third branch of government can be subjected is an analysis of its decisions. Trying to judge the court by other standards is a bit like attempting to describe the quality of a chocolate cake by giving the dimensions of its bakery box." Smith, supra note 58, at 97. We would add, however, that our goal here is not to describe the quality of the cake, but the changing organization and output of the bakery-which does affect its capacity to produce good cake.
82. In fact, if we examine only the most important opinions issued by lower-discretion state supreme courts (the 25% that received the most subsequent citations by other courts, 1940-1970), we find that they are much closer to the average Type III court opinion in length and in number of cases cited. But they are quite a bit shorter and have fewer citations than the most important Type III state supreme court opinions. Moreover, even the most important (most frequently cited) cases in Type I and Type II courts, 1940 II courts, -1970 , had a significantly lower rever-timidly, that the reduction of caseload in courts with high discretion may increase our chances of getting better judicial opinions. It would be bold to carry the matter much further. A century ago, the United States Supreme Court heard many quite ordinary cases-appeals from will contests or contract cases in the District of Columbia and diversity cases of all sorts-along with more dramatic fare. Those ordinary cases rarely reach the Supreme Court today, but can we confidently say that the Court's workmanship has therefore drastically improved? We think not. But we can say that today's Court cuts farther into the fabric of society and that its power and reach have grown tremendously. So, too, of state supreme courts with discretion, in the smaller realms of their states.
In sum, the findings set out in the tables, taken together, suggest that discretion to select cases affects the behavior of state supreme courts. More complex statistical analysis of our data, as set forth in the Appendix, 83 confirms the results. The multivariate analysis refines the major findings and suggests the strengths and weaknesses of our results in more detail, but it yields no substantial differences in interpretation.
IV. CONCLUSION
In the late nineteenth century, American state supreme courts were mainly reactive bodies. By and large, litigants chose the cases and determined the issues. The judicial system was democratic in theory; the states' highest courts were open to everyone, regardless of wealth or political influence, whether the claim represented a widespread issue, or was peculiar to a single suitor. As state populations grew, accessibility produced enormous caseloads for the high courts. Supreme courts in the larger states sometimes issued over 400 or sal rate, dissent rate, and rate of declaration of unconstitutionality than even the average Type III court cases. 83. In brief, that analysis discloses that the "area of law" or "type of case" measures shown in Table 4 form a coherent multivariate "public-private law" dimension from 1905 to 1970. The opinion-style and citation measures shown in Table 5 form a coherent single dimension from 1940 to 1970; that is, states high on one measure in this period tend to be high on the others as well. The outcome measures in Table 6 , however, do not seem to reflect a common underlying dimension. State supreme court caseload control is only weakly related to a concentration on public-law issues in the 1960-1970 period; that relationship is not statistically significant at the .05 level, perhaps because of the small number of states in the sample.
Caseload control has a fairly strong relationship to opinion style and density of citations (a borderline significance at the .08 level) and to reversal rates (significant at the .002 level).
Since there is also a positive relationship between opinion style and reversal rate, they can be combined into a single dimension whose overall relationship to caseload control is significant at the .02 level. However, the strength of the relationships may be either overstated or (more probably) understated due to the difficulty of accurately measuring "caseload control" with a three-group typology of states.
[Vol. 76:961 even 500 opinions a year. Compared to courts with smaller caseloads, their opinions were shorter and (perhaps) more perfunctory. The courts were criticized for delays and backlogs, for the mechanical quality of their opinions, and for their inattention to a changing society. Some of these complaints were unfair or were unrelated to judicial structure, but they helped spur a movement for structural reform.
By 1970, all the large and most of the not-so-large states had achieved some measure of reform, though changes had generally occurred slowly and painfully. Political opposition and traditional notions of the judicial function impeded reform. Finally, most of the medium-sized and large states created intermediate appellate courts to absorb much of the supreme court caseload; these states also gave their courts discretion to choose the appeals they wanted to hear. The courts could therefore concentrate on appeals that they thought meritorious or that raised important issues of policy or principle. Their job was no longer defined primarily as one of correcting lowercourt errors. They had larger professional staffs and, in many instances, considerable power to issue rules of procedure.
These changes affected the daily work of the courts. Between 1940 and 1970, the supreme courts with high discretion wrote fewer opinions than the other courts. Their opinions tended to be longer and to cite more cases. They also reversed lower court decisions more often. Their opinions contained more dissents and concurrences. These courts tended to decide more constitutional issues; and they invalidated statutes or procedures more often, on the average, than the low-discretion courts. They spent somewhat less time with commercial and real estate cases (the traditional staples of state supreme court business), and more time on criminal-and public-law cases. And in criminal cases, they more frequently reversed the lower courts. Some of these differences were surprisingly slight, and not all high-discretion courts behaved alike. Nevertheless, our rough indicators point in the same direction: changes in court organization seemed to make some difference in the agendas, opinion styles, and decisions of the state supreme courts.
Intermediate appellate courts and case-selecting discretion do not, to be sure, solve the workload problem for state supreme courts. The number of cases decided with full opinions seems manageable, but supreme court judges and their clerks must somehow find time to screen the petitions for review that flood the courts. In California, for example, petitions to the supreme court for review of lower appellate court decisions climbed from 803 in the 1961-1962 term to 2,417 in 1971-1972 ; total case filings, including original actions, were 3,238.8 4 Some observers think that the job of screening petitions and the methods used to speed up that job have hurt the quality of the court's work. 5 In a way, then, the largest states may have reached a fourth stage of high discretion, low caseload, but high workload. In those states, the court must devise more efficient case-selection techniques. 8 6 The question is no longer whether this screening should be done, but how and by whom. By the judges themselves? By a professional staff? Or by some combination? And with what procedures?
Most states have accepted the idea that a supreme court should concentrate primarily on the most important cases, on articulating and elaborating principles of law. Some observers applaud this development and call it progress. Our society benefits, they say, when the states' highest courts are aware of issues, policies, and consequences and are responsive to changing circumstances and values. Others find the trend disturbing. The courts, they say, are illequipped to act as "roving commissions" in solving social problems. ' 8 7 Because there are inevitable limits on the information available to supreme courts, and because of the piecemeal, case-bycase manner in which they act, it is dangerous, the critics charge, to let courts seek out big issues and change the law in big steps. 8 8 Thus, there are those who fear grave miscalculation and social disruption if a handful of judges, unrestrained by the ordinary electoral process, or the need to balance a budget, are encouraged to concentrate on important cases with incredible social impact.
The debate goes on, perhaps endlessly. Are judges capable of intelligent policy-making and innovation? 89 Should they take the initiative in problems of policy and justice, when legislatures, police departments, and bureaucracies are deadlocked or inert? No amount of data will resolve that question. Our study has revealed patterns of supreme court evolution toward smaller numbers of opinions and greater case-selecting discretion. State supreme courts can, and indeed are now designed to, concentrate on "key" cases. This has weakened some traditional institutional restraints on activism. For these, as well as other reasons, the courts are unlikely to turn back to a less activist role.
89.
For a more affirmative view, see Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. RIv. 1281 RIv. (1976 . See also Carter, When Courts Should Make Policy: An Imtitutional.Approach, in PUBLIC LAW AND PUBLIC POLICY 141 (J. Gardiner ed. 1977).
MULTIVARIATE APPENDIX
Do the consequence variables (area of law, opinion style, and case results) form common multivariate factors? If so, how are these factors related to state supreme court discretion? Does caseload-control affect all factors uniformly or some factors more than others? To answer these questions, we will factor-analyze the consequence variables and then examine mean differences on the resulting factor scores (the dependent variables) across the three state supreme court discretion groups (the independent variable).
Table A presents a two-factor solution for all consequence variables in the periods 1905-1935 and 1940-1970 .A t The major variables-areas of law, opinion style, and case results-tend to follow different reliability patterns. Law variables form a stable cluster from 1905 to 1970. Some states emphasize business and tort issues. Other states emphasize criminal-and public-law issues. But the state rankings on these issues appear constant from 1905 to 1970. Opinion variables, on the other hand, coincide for 1940-1970, but not for 1905-1935 . Measures of opinion style (page length of the majority opinion, judicial citations per page, and law review citations) and its reputation or use among other courts (Shephard's citations) are positively loaded for 1940-1970, but weakly loaded before 1940. Finally, outcome variables do not provide a single unified factor either within or across time periods. The dissent variable has a positive loading for both 1905-1935 and 1940-1970 , but neither reversals nor declarations of unconstitutionality are strongly tied across time or to other outcome variables. Overall, these results suggest diverse relationships: law variables appear to tap a common public-private dimension in both time periods, opinion-style variables only seem to produce a single dimension in the last period and outcome variables probably do not produce a unitary dimension in either time period.
Since the consequence variables have different internal reliabilities over time, it is difficult (and not very meaningful) to examine factor score means for the entire period 1905-1970, but we can test these relations for a limited time period. We have chosen the period 1960 to 1970 because it is the first time period to break the general relation between population pressures and opinion caseloads. This period also shows interesting growth disparities between states with increasing and decreasing caseloads (a phenomenon obscured by the nationwide caseload decline between 1930 and 1945).
Al. Multiple factors, up to five with eigenvalues greater than 1.0, can be extracted from these variables. But a two-factor solution allows a concise and easily interpretable summary. The correlations in this factor analysis are based on the state percentages for each variable rather than the cases in the original sample. Table B reports factor loadings for the consequence variables, 1960-1970. The results follow the 1940 to 1970 patterns in Table A . Law areas form a single public-private dimension. Page length and the citation variables form a single depth and intensity of research dimension. No evidence exists, however, of a single outcome dimension (reversals load .48 on the opinion research factor and dissents load .81 on the residual third factor, but no combination of outcome variables has a loading of .40 on a common factor). Since reversals have a borderline .48 loading on the opinion research factor, we will compare the opinion factor, with and without reversals, in the factor score analysis. Table C presents the factor score means, 1960-1970, across the three-state supreme court discretion groups. The factor score means tell approximately the same story as the percentage differences in Tables 4 to 6. While state supreme court discretion has a weak and insignificant relation to the public-private law dimension (a significance level of .17), it has a borderline relation to the opinion factor (a significance level of .08) and a fairly strong relation to the reversal variable (a significance level of .002). If the opinion factor and the reversal variable are combined into a single dimension (as suggested by Factor I in Table B ), the overall relation to state supreme court discretion remains statistically significant at the .02 level.
Based on these results, it seems likely that a case-screening capacity affects (a) a court's tendency to reverse lower-court decisions; and (b) the quantity, if not the quality, of its investments in opinion research and drafting. But a state supreme court's case-screening capacity does not unambiguously affect the relative distribution of public-and private-law issues before the court.
A2. For a discussion of reliability estimates using highest loading factor sales, see Armor, Theta Reliability and Factor Scaling, in SOCIOLOGICAL METHODOLOGY, 1973-1974, at 33-49 (H. Costner ed.) . 
